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 1.  TIME:  9:00   CASE#: MSC18-00567 
CASE NAME: ESTATE OF BROWN  VS.  MARIA ANNA FILICE 
HEARING ON MOTION TO COMPEL 
FILED BY MARIA ANNA FILICE 
* TENTATIVE RULING: * 
 
The motion is continued to August 5, 2020 at 9:00 a.m. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00567 
CASE NAME: ESTATE OF BROWN  VS.  MARIA ANNA FILICE 
HEARING ON MOTION TO COMPEL MENTAL EXAMINATION 
FILED BY MARIA ANNA FILICE 
* TENTATIVE RULING: * 
 
The motion is continued to August 5, 2020 at 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01441 
CASE NAME: BAILEY VS. BNSF RAILWAY 
HEARING ON MOTION TO STAY OR DISMISS BASED ON FORUM NON CONVENIENS 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 

The motion of defendant BNSF Railway Company to stay or dismiss this action based on 
forum non conveniens is granted to the extent and on the conditions described below. 

 
This is a case under the Federal Employer’s Liability Act (“FELA”) by the personal 

representative of a railroad employee who allegedly died from years of exposure to carcinogenic 
chemicals while working for BNSF and its predecessor, Burlington Northern and Santa Fe 
Railway Company. 

 
An action under the FELA may be filed in any state where a defendant railroad company 

is doing business when the action is filed.  (45 U.S.C. § 56.)  However, California permits a 
jurisdictionally proper action to be stayed or dismissed based on the  
doctrine of forum non conveniens if the court finds “that in the interest of substantial justice an 
action should be heard in a forum outside this state. . . .” (CCP § 410.30 (a).)  This 
determination is made on a case-by-case analysis and rests within the court’s discretion.  
(National Football League v. Fireman's Fund Ins. Co. (2013) 216 Cal.App.4th 902, 921 (“NFL”); 
see also Stangvik v. Shiley Inc. (1991) 54 Cal.3d 744, 751-752.)   
 
 The parties agree that Arizona exists as a suitable forum for adjudication of this dispute.  
The court therefore proceeds to the second step of the forum non conveniens analysis, which is 
to consider the “private interests of the parties and the public interest in keeping the case.”  
(NFL, supra, 216 Cal.App.4th. at 917.)  Courts consider a number of factors in weighing the 
private and public interests.  The most important ones here are the private interests related to 
the residences of the witnesses and the parties, and the public interests related to the interest of 
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each jurisdiction in the litigation and of potential jurors, who should not be called on to decide 
cases in which the local community has little concern.  (Ibid.) 
 
 Having weighed the private and public interests, the court finds that it is in the interest of 
substantial justice that this action be heard in Arizona rather than California.  Defendant has 
established that the decedent, John Bailey, lived in Arizona nearly his entire approximately 40-
year career with BNSF and its predecessor.  While John traveled between Arizona and 
California periodically, BNSF has also established that all exposure witnesses and all damages 
witnesses reside in Arizona.  (See Hansen v. Owens-Corning Fiberglas Corp. (1996) 51 
Cal.App.4th 753, 760.)  Plaintiff does not contend to the contrary or identify any significant 
witness that resides in California.  Further, John’s wife, Stella, who is the plaintiff here as the 
personal representative of his estate, also lives in Arizona.  (Complaint, ¶ 2.)   
 
 As for the public interests, plaintiff has failed to show that California has any stronger 
interest than Arizona in adjudicating this dispute.  Further, especially during the current 
pandemic, there is no reason to require California jurors to risk their health attending a trial that 
has so little connection to California.  (See Ibid.)   
 
 Plaintiff advances only two arguments why the motion should be denied:  (1) that BNSF 
must, and has failed, to show that the interests in favor of granting the motion weigh strongly in 
BNSF’s favor (Opposition at1:4-8 and 3:9); and (2) that BNSF has unduly delayed in bringing 
this motion. 
 
 These arguments are unpersuasive.  The California Supreme Court has said the 
reasons behind that rule that “the plaintiff's choice of a forum should rarely be disturbed unless 
the balance [of interests] is strongly in favor of the defendant . . .  apply only to residents of the 
forum state.”  (Stangvik, supra, 54 Cal.3d at 754.)  Plaintiff is not a resident of California.  
Therefore, all that BNSF must establish is that the private and public interest factors, flexibly 
applied, weigh in favor of adjudicating this case in Arizona rather than in California.  (See Id. at 
753.)  BNSF has more than met that burden.   
 

Even if BNSF must meet the higher burden, it has met that too.  Given that plaintiff is not 
a California resident, there is essentially nothing to offset the factors that favor litigating this 
case in Arizona.  The balance of interests is strongly in favor of BNSF. 
 
 As for plaintiff’s argument that BNSF unduly delayed in bringing the motion, the court 
disagrees there has been undue delay.  The residence of the witnesses is an important factor in 
a case like this.  (See Hansen, supra; Morris v. AGFA Corp. (2006) 144 Cal.App.4th 1452, 1466.)  
Therefore, it is appropriate for the defendant to require the plaintiff to identify the witnesses 
before the defendant brings the motion.  The court is not assigning blame for any discovery 
delays in this case.  There have been delays, but there is no evidence that BNSF has delayed 
unreasonably in bringing this motion. 
 
 Provided that BNSF signs a written stipulation formalizing the offers it made on page 6, 
line 21 through page 7, line 4 of its Opening Brief filed May 20, 2020, the court therefore orders 
that this action is now stayed for all purposes.    The stipulation shall be executed and filed 
before the formal order adopting this tentative ruling is submitted to the court for signature.  
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Once plaintiff has initiated litigation in Arizona, she shall file a dismissal of this action without 
prejudice.  If for any reason this case is still on file then, a Case Management Conference is set 
for July 15, 2021 at 8:30 a.m. in this Department to discuss the status of the Arizona litigation 
and the dismissal or further stay of this action. 
 

Plaintiff’s Objections to the Quinn Declaration 
 
1 – Overruled. 
2 – Sustained as to the first sentence; overruled as to the rest. 
3 – Overruled. 
4 – Overruled. 
5 – Sustained as to “had no alternative but”; overruled as to the rest. 
6 – Overruled.  Portions of paragraph 9 of the declaration are admissible.  (See People 

v. Harris (1978) 85 Cal.App.3d 954, 957.) 
7 – Sustained. 
8 – Sustained.  The court will rely on the deposition testimony rather than counsel’s 

characterization of it. 
9 – Sustained. 
10 – No ruling required in light of the ruling re no. 9. 
11 – Same as 10. 
12 – Sustained. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-02277 
CASE NAME: ABOUSEIF  VS.  TASSAJARA 
HEARING ON MOTION FOR PREFERENCE BY PARTY EXCEEDING AGE 70 
FILED BY MARIA ABOUSEIF, et al. 
* TENTATIVE RULING: * 
 
Motion continued to 8/5/2020 at 9 AM by agreement of all counsel. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00025 
CASE NAME: MUELA VS. OCHOA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ADAM MUELA 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. The court will revise and sign the 
order provided. 
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 6.  TIME:  9:00   CASE#: MSC19-00377 
CASE NAME: PAEZ VS. CITY OF RICHMOND 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY RICARDO PAEZ 
* TENTATIVE RULING: * 
 
Plaintiff counsel’s motion to be relieved is granted. The motion is based on the fact that plaintiff’s 
counsel learned of an incident in defendant’s past which caused her to seek to withdraw. Mr. 
Paez denies that the past incident is relevant and opposes the motion. Defendant does not 
oppose the motion.  
 
The court has discretion to grant a motion to be relieved where withdrawal would not prejudice 
the client or other party. See Rus, Miliband & Smith v. Conkle & Olesten (2003) 113 Cal.App.4th 
656, 673; Ramirez v. Sturdevant (1994) 21 Cal.App.4th 904, 915 (no reason for court to deny 
motion when no prejudice is found). Here, withdrawal would not prejudice Mr. Paez since no trial 
date is set and no motions are pending.  
 
Indeed, Mr. Paez does not oppose withdrawal on the ground of prejudice but argues that the 
past incident should not impact this lawsuit. Plaintiff’s counsel would like to present information 
to the court in camera to more fully reveal information about the past event and, apparently, 
demonstrate why the event upsets counsel. The court does not need to review further 
information about the incident to understand that the attorney-client relationship has 
substantially eroded and that plaintiff’s counsel believes she can no longer carry out her 
employment effectively. The court therefore grants the motion. 
 
Mr. Paez filed a motion in limine relating to the past employment event. The court will not 
address the merits of that motion at this time. Mr. Paez should not independently file anything 
while he is represented by counsel. In addition, the motion is premature. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-00835 
CASE NAME: RAHMAN VS. FORD MOTOR COMPANY 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY SYED RAHMAN 
* TENTATIVE RULING: * 
 

Plaintiff Syed Rahman’s motion for leave to amend is granted. Plaintiff may file and 

serve his amended complaint by July 22, 2020.   

Plaintiff seeks to amend his complaint to add causes of action six through eleven against 

Defendant Michael Stead. The amendments would add paragraphs 76 to 123 to the complaint 

and include some references to specific causes of action in the prayer for relief. The new claims 

are based on allegations that Stead told Plaintiff he would put a new replacement engine in 

Plaintiff’s motorhome when in fact Stead installed a remanufactured engine. In addition, these 
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claims (particularly, the breach of warranty and breach of contract) are based on the August 24, 

2016 invoice, which is attached as an exhibit to the proposed amended complaint.   

“Motions for leave to amend are directed to the sound discretion of the judge: ‘The court 

may, in furtherance of justice, and on any terms as may be proper, allow a party to amend any 

pleading…  .’ (Code Civ. Proc., § 473, subd. (a)(1).) However, the court's discretion will usually 

be exercised liberally to permit amendment of the pleadings. [Citations.] ‘Leave to amend should 

be denied only where the facts are not in dispute, and the nature of the plaintiff's claim is clear, 

but under substantive law, no liability exists and no amendment would change the result.’ 

[Citation.]” (Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428.) Generally, 

leave to amend is granted unless the opposing party has shown it will be prejudiced by the 

amendment. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.)  

Plaintiff’s attorney explains that he did not learn of the misrepresentation about the new 

replacement engine until it was discovered during a discovery meet and confer process in 

October and early November 2019. (Mittleman decl. ¶¶5-9.) This motion was not filed until 

March 17, 2020. Plaintiff’s attorney explains that he attempted to get a stipulation from Stead to 

allow the amended complaint and then became busy with trial preparation from December to 

February. (Mittleman decl. ¶11.)  

Here, Plaintiff has offered a reasonable explanation for the delay in filing this motion. 

In addition, there has been no showing of prejudice to defendants. In this situation, leave to 

amend is usually granted unless Stead can offer a good reason to deny the request.  

Stead opposes this motion as to the fraud and negligent misrepresentation claims by 

arguing that the amendment is a sham pleading. Leave to amend can be denied where the 

proposed amended pleading is a “sham”. (Vallejo Development Co. v. Beck Development Co. 

(1994) 24 Cal.App.4th 929, 946). This sham argument applies when the proposed pleading 

contradicts or removes problematic allegations from an earlier pleading. (Ibid.; see also Smyth 

v. Berman (2019) 31 Cal.App.5th 183, 195-196 [discussing sham pleading doctrine].) 

Stead argues that the proposed amended complaint would be a sham pleading because 

it contradicts allegations in the original complaint. Stead argues that the allegations in the 

original complaint were that Plaintiff would get a “new replacement engine” and not a “brand 

new engine”. Stead has not convinced the Court that these allegations are in contradiction with 

the allegations in the proposed amended complaint. In fact, the proposed amended complaint 

continues to make these allegations. (See, e.g. Comp. ¶¶8, 11, 13.) The allegations in the new 

proposed causes of action also allege that Stead told Plaintiff he would install a new 

replacement engine, but add that Stead actually installed a remanufactured engine. (See, e.g. 

Proposed FAC ¶¶ 77-78.) These allegations do not contradict each other and the proposed 

amended complaint is not a sham pleading.  

Stead also argues that the new proposed allegations are implausible because the 

reference to “new” in the August 24 invoice was meant to distinguish the replacement engine 
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from the old broken engine. Stead points out the invoice says “REMAN. EN” which he argues 

must mean “remanufactured”. Stead also argues that it is implausible that a manufacturer would 

make a brand new replacement engine for a 22 year old motorhome. Stead cites no authority 

that would allow the Court to deny this motion because, based on facts outside the complaint, 

the new causes of action are implausible. In addition, the Court does not usually consider the 

merits of an amended cause of action when deciding whether to allow leave to amend as such 

matters are best decided in the context of a demurrer. (See, e.g. Cal. Casualty Gen. Ins. Co. v. 

Superior Court (1985) 173 Cal.App.3d 274, 280-281 (overruled on other grounds in Kransco v. 

American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 407, fn. 11).) 

  

 8.  TIME:  9:00   CASE#: MSC19-01391 
CASE NAME: F-3 FIREPROOFING, INC.  VS.  KEEN 
HEARING ON MOTION TO COMPEL KHS&S TO PROVIDE FURTHER RESPONSES 
FILED BY F-3 FIREPROOFING, INC. 
* TENTATIVE RULING: * 
 
The motion is continued by the Court to July 22, 2020 at 9:00 a.m. 

  

 9.  TIME:  9:00   CASE#: MSC19-01771 
CASE NAME: LILIBETH BERSABAL  VS. IMPAC MORTGAGE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY LAKEVIEW LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Continued to August 5, 2020 per stipulation of parties. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01921 
CASE NAME: HALL-SMITH VS.  SMITH 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY DEMANDS 
FILED BY KIESHA SMITH 
* TENTATIVE RULING: * 
 
The motion to compel is denied without prejudice. Plaintiff must first pursue the discovery 
facilitator program. 

 

  

11.  TIME:  9:00   CASE#: MSC20-00697 
CASE NAME: REDDING  VS.  BOGUESS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
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Continued to 8/26/20 at request of moving party to effectuate service. 
 

  

12.  TIME:  9:00   CASE#: MSN20-0031 
CASE NAME: RE ANISA BLACKMORE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY TASHA BLACKMORE 
* TENTATIVE RULING: * 
 
The motion for reconsideration is denied. Petitioner has submitted additional evidence but once 
again this court has insufficient information.  
 
The court believes the district court which handled the underlying litigation is the appropriate 
forum for signing the order. Even if this court could sign the order, this court has no information 
on whether the amount to be deposited is correct. The district court reduced plaintiff counsel’s 
fees by some undisclosed amount and the amount to be deposited is at odds with the amount 
stated in the original petition to the district court (which improperly failed to disclose the amount 
of fees to be deducted from Petitioner’s recovery).  
 
Additionally, this court would only sign an approved judicial council order and not an order which 
includes language foreign to this court. For example, the court would not require the banking 
institution to file paperwork with this court. Nor would this court approve of depositing money 
“with the county treasury.” Rather the money would be deposited in a banking institution for the 
benefit of the minor. 
 
It appears that Petitioner is being assisted by counsel. If so, it might be wise for that attorney to 
timely call to contest this tentative ruling and put themselves on Court Call for the hearing. 

 

 

 
ADD-ONS 
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13.  TIME:  9:02   CASE#: MSC19-00565 
CASE NAME: LEWIS  VS.  LH CONCORD PROPERTY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JENNIFER WHITE, LH CONCORD PROPERTY, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment, or in the alternative, summary adjudication 
of issues, filed by Defendants LH Concord Property, LLC (“Concord”) and Jennifer White. For 
the reasons set forth, the Court rules as follows: (1) Defendants' motion for summary judgment 
is denied; and (2) Defendants' motion for summary adjudication of each of the seven causes of 
action of the complaint is also denied. 

Facts 

Plaintiff Kathleen Lewis alleges she tried to purchase a mobilehome located in a mobilehome 
park owned and operated by Defendant LH Concord Property, LLC ("LH Concord"). Defendant 
LH Concord owns and operates a mobilehome park (”Park”) in Concord, California. 
(Defendants’ UMF (“UMF”) No. 2) Defendant Jennifer Lewis is the property manager of the 
Park. (UMF No. 6) Non-party Kathy Winterbauer is the resident manager of the Park. (UMF No. 
10) 

In April 2018, Plaintiff Lewis wanted to buy a mobilehome located in the Park from Carlos and 
Susan Echegaray. (UMF Nos. 16, 17, 21, 25) She requested an application for residency on 
March 26, 2018 but was told by Park management it did not have written notice from the 
Echegarays of their intent to sell and could not provide her with the application. (UMF No. 21) 
The Echegarays subsequently provided their notice of intent to sell to the Park that day. (UMF 
No. 24) 
 
Plaintiff returned to obtain the application for residency on April 5, 2018. (UMF 25) She returned 
the application to Park management that day. (UMF No. 26) 
 
Defendants contend Plaintiff’s application for residency, a copy of which it submits as 
Defendants’ Exhibit C, showed inadequate income (only $428 in monthly income from a part-
time job), was incomplete, and contained inaccuracies or inconsistencies. (Memo ISO Mot. P. 6, 
ll. 5-6; UMF No. 28)  They contend the same date that Plaintiff submitted her application for 
residency, other prospective purchasers of the Echegarays’ mobilehome, Rodrigo Aguilar and 
Maribel Vega (“successful buyers”) completed and submitted an application for residency. 
Management approved their application and provided a written notice of approval dated April 19, 
2018. (UMF Nos. 29, 30) The Echegarays sold their mobilehome to the successful buyers, 
instead of to Lewis. (UMF 32) 
 
Plaintiff asserts seven causes of action against the Park and its property manager White arising 
out of their alleged wrongful denial of her residency application on grounds not authorized by the 
Mobilehome Residency Law, discrimination under the Unruh Civil Rights Act, and interference 
with her agreement to buy the Echegarays’ mobilehome. 
  
Standards Applicable to Summary Judgment/Summary Adjudication of Issues 
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Code of Civil Procedure § 437c governs motions for summary judgment and summary 
adjudication. "Summary judgment is appropriate if all the papers submitted on a motion for 
summary judgment show there is no triable issue of any material fact and the moving party is 
entitled to judgment as a matter of law. (Code Civ. Proc., § 437c.) A defendant moving for 
summary judgment has the initial burden of production to make a prima facie showing of the 
nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.) If the moving party meets that burden of production, the burden then shifts to 
the opposing party to produce admissible evidence showing a triable issue of material fact 
exists. (Code Civ. Proc., § 437c, subd. (p)(1).)" (Prue v. Brady Co./San Diego, Inc. (2015) 242 
Cal.App.4th 1367, 1375) (See also Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA 
(2016) 6 Cal.App.5th 443, 453 [same]) 

Declarations and other evidence offered in support of a motion for summary judgment are 
strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed. (Hampton v. County of San Diego (2015) 62 Cal.4th 340, 347; Johnson v. 
American Standard (2008) 43 Cal.4th 56, 64) “All doubts as to the propriety of granting the 
motion—i.e., whether there is any triable issue of material fact—are to be resolved in favor of 
the party opposing the motion.” (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483) (See also Hampton v. County of San Diego, supra, 62 Cal.4th at 347) 

The Court cannot weigh the credibility of witness in ruling on a motion for summary judgment or 
summary adjudication, and where there is a conflict in declarations presented by the parties on 
material issues of fact or a conflict in the inferences to be drawn from that evidence, the Court 
must deny the motion. (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 840 ["The trial 
court may not weigh the evidence in the manner of a fact finder to determine whose version is 
more likely true."]) Further, "summary judgment shall not be granted by the court based on 
inferences reasonably deducible from the evidence if contradicted by other inferences or 
evidence that raise a triable issue as to any material fact." (Id.; CCP § 437c(c)) 
 
With respect to a motion for summary adjudication of issues, Code of Civil Procedure § 
437c(f)(1) authorizes the Court to issue an order for summary adjudication “if it completely 
disposes of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.” 
(CCP § 437c(f)(1)) The general rule is that “[s]ummary adjudication must completely dispose of 
the cause of action to which it is directed” or it cannot be granted. (Nazir v. United Airlines, Inc. 
(2009) 178 Cal.App.4th 243, 251) 

Analysis 

A. Procedural Issues Concerning the Motion  
 

Defendants' UMF in support of the motion for summary judgment cites 35 material facts they 
contend are not in dispute. Their UMF states they are entitled to summary judgment on the 
complaint because Plaintiff "Cannot Prove Defendants Owed Her a Duty or She Was 
Damaged." (Pl. UMF p. 1, ll. 19-20) Defendants' notice of motion describes the grounds in 
support of the motion for summary judgment on the complaint to include both lack of a duty 
owed by Defendants to Plaintiff and that "defendant LH Concord properly exercised its right of 
preapproval of plaintiff's prospective residency in the park." (Not. of Mot. p. 2, ll.1-4)  
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Plaintiff raises procedural objections to Defendants' UMF and contends the headings limit the 
basis for the motion for summary judgment and summary adjudication, but cites the summary 
judgment statute, the applicable California Rule of Court, and case law addressing what facts 
and evidence must be included in the UMF. (Opp. pp. 9-12) Even as to the citations to facts and 
evidence in the UMF, the modern trend has been toward more liberality in allowing the Court to 
review the evidence presented, even if a citation to the evidence was omitted in the UMF. (See 
Varshock v. Dept. of Forestry and Fire Protection (2011) 194 Cal.App.4th 635, 653-654); King v. 
United Parcel Service, Inc. (2007) 152 Cal.App.4th 426, 438) In any event, based on the Court's 
rulings on Defendants' motion, the procedural issues raised by Plaintiff do not affect the 
determination of the motion.  

B. First Cause of Action – Violation of Civil Code § 798.74 (Mobilehome Residency 
Law) 
 

LH Concord argues Defendants owed no duty to Plaintiff under the MRL because she is not a 
homeowner, resident or tenant; and LH Concord properly exercised its right not to approve her 
as a prospective tenant. Therefore, they contend there is no actionable violation of the MRL to 
support the first cause of action. 

1. Defendants Duties under the Mobilehome Residency Law 
 

Civil Code § 798.70 et seq. of the Mobilehome Residency Law, Civil Code § 798 et seq. (“MRL”) 
addresses the sale of mobilehomes in a park, and the process and restrictions on the park 
owner's approval of prospective homeowners. (See Canyon View Ltd. v. Lakeview Loan 
Servicing LLC (2019) 42 Cal. App. 5th 1096,1104 ["the MRL creates rights and protections not 
only for mobilehome tenants, but also for lienholders, 'management, selling homeowners'— 
whether or not they are also residents—and 'purchasers' of mobilehomes as well."])  

In connection with a transfer of mobilehomes located in the park, the mobilehome park can 
require a homeowner to provide notice in writing of the homeowner's intent to sell. (Civ. Code § 
798.71(a)(2); Civ. Code § 798.74(a)) The version of Section 798.74, subdivision (a), which took 
effect in 2016 and was effective until January 1, 2020, applies to mobilehome purchases where 
the mobilehome will remain in the park. It provides that management approval "cannot be 
withheld if the purchaser has the financial ability to pay the rent and charges of the park unless 
the management reasonably determines that, based on the purchaser's prior tenancies, he or 
she will not comply with the rules and regulations of the park." The subdivision further provides: 

If the approval of a prospective homeowner is withheld for any 
reason other than either of the following, the management or 
owner may be held liable for all damages proximately resulting 
therefrom:  

(1) Reasons stated in this article.  

(2) Reasons based on fraud, deceit, or concealment of material 
facts by the prospective purchaser.  

(Civ. Code § 798.74(a)) (See also Castanada v. Olsher (2007) 41 Cal.4th 1205, 1217 fn. 2 
[noting the statute allows a mobilehome park to withhold approval of a prospective homeowner 
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on only two grounds, and that “[w]ithholding approval for any other reason subjects the park 
owner to civil liability.”]) 

Defendants argue that because Lewis is not a homeowner, a tenant, or a resident, they owed no 
duties to her under the MRL. However, Plaintiff was admittedly a "prospective homeowner" 
under the statute. The MRL imposes specific duties on the Park and its management in 
reviewing and approving or disapproving prospective homeowners who are trying to purchase 
mobilehomes and become residents of a mobilehome park, including the duty not to withhold 
approval of an application for residency on a ground not sanctioned by the statute. (See Civil 
Code §§ 798.74, 798.74.5 and 798.75) (See also Canyon View Ltd. v. Lakeview Loan Servicing 
LLC, supra, 42 Cal. App. 5th at 1102-1104 [scope of MRL is not limited to regulating relationship 
among park, homeowners and tenants]; Castanada v. Olsher, supra, 41 Cal.4th at 1217 fn. 2) 
 

2. Plaintiff's Application for Residency 
 

Defendants next argue that Lewis’s residency application did not show sufficient income to meet 
the financial obligations of residency, that there were “inconsistencies” in the application, that 
she did not completely identify her pet’s information, and that she did not provide supporting 
financial documents to show she had the financial ability to pay the rent and other charges 
associated with her residency at the Park. They also contend they did not disapprove her 
application, but rather because Plaintiff’s application was incomplete and the successful buyers’ 
application was complete, they approved the application by the successful buyers. (Def. UMF 
Nos. 27-30) 
 
Civil Code § 798.74 was amended in 2019, effective January 1, 2020. The version of the statute 
Plaintiff appears to be citing in her memorandum is the amended statute that became effective 
January 1, 2020. (See e.g., Opp. p. 13, ll. 16-19, p. 15, ll. 7-13 [citing § 798.74(e), a subsection 
not present in the law in effect in 2018])  
 
Under Civil Code § 798.74(a), as it was in effect in 2018 prior to the 2019 amendment, the 
mobilehome park management can require a prospective homeowner to submit an application 
for residency for management to evaluate if the prospective homeowner has sufficient income to 
pay the necessary monthly rental fees and other charges. Management can also “require” that 
the prospective homeowner submit additional documentation supporting the stated income 
listed in the application, other than tax returns. (Civ. Code § 798.74(a)) Management is required 
to notify the prospective homeowner in writing “within 15 business days of receiving all of the 
information requested from the prospective homeowner” whether the application has been 
approved or disapproved. (Civ. Code § 798.74(a) [emphasis added])  
 
There are disputed issues of fact regarding the sufficiency and completeness of Plaintiff’s 
application, whether and when Defendants notified her of additional information Defendants 
needed from her to support the application, and whether or not Defendants actually disapproved 
the application on grounds not allowed under Civ. Code § 798.74(a) or just took no action on it. 
Defendants’ UMF states that Plaintiff’s application “did not state sufficient financial information to 
determine plaintiff’s ability to pay rent, utilities and other charges.” (Def. UMF Nos. 27, 28) 
Plaintiff has disputed those facts with competent evidence sufficient to raise a triable issue of 
material fact. (Disputed UMF Nos. 27, 28, Lewis Decl. Exh. 3 [spousal support order excerpt]) 
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Though Winterbauer attests that her review of Plaintiff’s residency application “showed stated 
income only of $428 per month” so her “earnings income would not cover the monthly rent,” 
Plaintiff’s application form on its face showed she had total stated monthly income of 
approximately $5,928, including $5,500 in spousal support and the $428 in income from a part-
time job. (Disputed UMF Nos. 27, 28; Def. Exh. C) The application form itself on its face does 
not request or require the applicant to submit with the form back up documentation for the 
income or other financial information disclosed on it. (Def. Exh. C) The form only states that “If 
total income shown is not sufficient . . . to completely pay all of the expenses of living in the 
community . . . a financial statement showing assets available to pay living and rental expenses 
may be required. This requirement will only be imposed, at management’s option, if at all, when 
applicant would otherwise be rejected for tenancy under Civil Code § 798.74.” [Def. Exh. C p. 2 
[emphasis added]) Lewis states in her declaration that she was never asked to provide 
additional supporting documentation for the income stated in her application. (Disputed UMF 
Nos. 27, 28)  
 

3. Dispute as to Disapproval or Failure to Act on Residency Application 
 

Defendant White denies she ever communicated with Plaintiff about her application and so 
according to her testimony, she could not have notified Plaintiff that the Park required additional 
documentary support. (White Decl. ¶ 13) Winterbauer states she requested Lewis submit 
additional supporting documents for her income “about two weeks” after April 5 when she 
delivered her application. (Winterbauer Decl. ¶ 14) Lewis places the date of her meeting with 
Winterbauer at the Park office as “on or about April 20, 2018.” (Lewis Decl. ¶ 17) Plaintiff, 
however, denies that the Park management asked her for more documentation when she met 
with Winterbauer and White on or about April 20. (Lewis Decl. ¶¶ 13, 16, 22)  
 
In their Reply, Defendants point to page 5 of the residency application which states that “The 
undersigned understands in the event that any of the above information [on the application] 
cannot be verified by the management, that the management has the right to deny the 
application . . ..” (Reply fn. 27, p. 6) That statement does not address the disputed issue of 
material fact raised by the evidence, that the form itself does not require documents to be 
attached, and that Defendants did not ask for any additional information to be provided to them 
by Defendants ever, according to Lewis, or at the earliest, two weeks or so after Plaintiff 
submitted her application, at a point in time where Defendants may have already approved the 
successful buyers. 
 
Defendants also suggest that Plaintiff’s application for residency was incomplete as it did not 
include a credit report. (Winterbauer Decl. ¶ 13, p. 4, ll. 5-6 [“When plaintiff submitted her 
application, she did not provide a credit report.”]) The residency application form states the Park 
management would obtain the credit report, and does not require the applicant to provide a 
report. (Def. Exh. C p. 1 [“Management shall obtain the credit report with the information 
prospective homeowner(s) choose to provide [as to marital status].”]) The successful buyers' 
application offered into evidence by Defendants does not include a credit report. (Def. Exh. D) 
 
Plaintiff disputes Defendants' position that they simply did not act on her residency application, 
and neither accepted nor rejected it. (Disputed UMF No. 28) Plaintiff declares that at her 
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meeting with White and Winterbauer at the Park office on or about April 20, 2018, she was told 
that her application was denied on two grounds, specifically that she had not lived in this state 
for three years and did not have a record of working for a job for two years. (Disputed UMF Nos. 
27, 28; Lewis Decl. ¶ 17) Neither of the grounds are grounds recognized as a basis for 
management to deny a residency application under Civil Code § 798.74(a). Further, Lewis has 
submitted evidence that she does not recall being told that her application was denied based on 
any of the grounds on which a residency application can be denied under Civil Code § 
798.74(a). (Lewis Decl. ¶ 18) 
 
Though the UMF does not address the issue as a material fact, to the extent Defendants 
suggest through the Declarations of White and Winterbauer that management had an alternative 
basis for disapproving Plaintiff’s application because of “fraud, deceit, or concealment of 
material facts by the prospective purchaser” (recognized under Civil Code § 798.74(a)), there is 
a triable issue of material fact on that issue. Defendants present evidence that Plaintiff made a 
material misrepresentation in her residency application by stating she lived in Burlingame, while 
White and Winterbauer state she lived in Space No. 61 at the Park. (Def. Exh. C; White Decl. ¶ 
10; Winterbauer Decl. ¶ 11). Plaintiff, however, states in her declaration that she moved in with 
her sister in Burlingame, California, and that she visited with another Park resident, Larry 
Reavis, but that she did not move in with him or move any of her belongings to his mobilehome 
in the Park. (Lewis Decl. ¶ 6)  
 
Defendants’ Reply states that Plaintiff admitted she put the wrong space number on her 
residency application and that she backdated it to April 4, rather than April 5. (Lewis Decl. ¶ 19) 
Neither would seem to rise to the level of “fraud, deceit, or concealment” under Civil Code § 
798.74(a) based on the definitions of fraud and deceit under Civil Code §§ 1572 and 1710 which 
include a materiality requirement. (The Court’s review of Defendants’ Exh. C, p. 1 indicates the 
space number may not have been listed as “71” but may appear to be “7 i”.) Other evidence 
offered by Defendants themselves indicates Defendants clearly knew the space number the 
application pertained to, since their UMF No. 25 states Defendants gave Plaintiff a residency 
application for space no. 7). 
 

4. Potential Liability of Defendant White for Violation of MRL 
 
Civil Code § 798.74(a) provides that “the management or owner may be held liable for all 
damages proximately resulting” from withholding approval of a prospective purchaser at a 
mobilehome park on a basis other than the permitted statutory grounds. Civil Code § 798.12 
defines the term “management” for purposes of the MRL as “the owner of a mobilehome park or 
an agent or representative authorized to act on his behalf in connection with matters relating to 
a tenancy in the park." (Cal Civ Code § 798.2) Defendant White is undisputedly the property 
manager of the Park and an agent of Defendant LH Concord with respect to the Park, and 
therefore subject to potential liability. (UMF Nos. 1, 2, 6)  
 
Triable issues of material fact have been raised by Plaintiff precluding summary judgment for 
Defendant. Further, these triable issues of material fact preclude the Court from granting 
summary adjudication of this cause of action in Defendants’ favor. 
 

C. Second Cause of Action – Violation of Civil Code § 51 (Unruh Civil Rights Act) 
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Defendants contend Plaintiff cannot establish a claim for violation of the Unruh Civil Rights Act 
(the ”Act” for convenience) because (1) it is procedurally defective, as Plaintiff did not file a claim 
with DFEH first (though Plaintiff cites no law at all to support this position and does not cite the 
failure to file a claim as a fact in their UMF); (2) Defendants did not discriminate against Plaintiff 
in violation of the Act but exercised their right to pre-approve residency under the MRL; and (3) 
the mobilehome park is not a public accommodation which she was denied access to,  and 
Defendant White individually is not a “business establishment” and so cannot be held liable for 
any discrimination.  

1. Discrimination Under the Act and Case Law 
 

The Unruh Civil Rights Act, embodied in Civil Code § 51 precludes a business establishment 
from arbitrarily and unreasonably discriminating against individuals based on personal 
characteristics listed in the Act, such as sex or national origin, where the discrimination is 
arbitrary, unreasonable or invidious. (Howe v. Bank of America, N.A. (2009) 179 Cal.App.4th 
1443, 1450 [“the Act does not entirely prohibit businesses from drawing distinctions on the basis 
of the protected classifications or personal characteristics” but rather its objective is “to prohibit 
businesses from engaging in unreasonable, arbitrary or invidious discrimination”” based on 
those characteristics and recognizing some discrimination has been deemed reasonable and 
not arbitrary]) Civ. Code§ 51(b)). Civil Code § 52 provides a civil remedy of damages against 
any person who “denies, aids, or incites a denial, or discriminates” against another in violation of 
Civil Code § 51 liable for actual damages caused to the injured party as a result of the unlawful 
discriminatory conduct. (Civ. Code § 52(a)) “The Act's ‘fundamental purpose” is “to secure to all 
persons equal access to public accommodations ‘no matter’” their personal characteristics. 
[Citation omitted.] To accomplish this purpose, the Act prohibits “arbitrary discrimination by 
business establishments.” [Citations omitted.] (Candelore v. Tinder, Inc. (2018) 19 Cal.App.5th 
1138, 1145)  

The list of categories in Civil Code § 51(b) upon which a business establishment may not 
discriminate is not restrictive; the statute prevents discrimination on the basis of other 
characteristics similar to those identified in the statute. (Semler v. General Electric Capital Corp. 
(2011) 196 Cal.App.4th 1380, 1388; Candelore v. Tinder, Inc., supra, 19 Cal.App.5th at1145) 
However, the California Supreme Court in Harris v. Capital Growth Investors XIV (1991) 52 
Cal.3d 1142, also rejected an overly broad interpretation of statements, as opposed to the 
holdings, in its prior decisions to suggest that any discrimination that is "arbitrary" is prohibited; it 
noted the holdings in those cases "are confined to discrimination based on personal 
characteristics similar to the statutory classifications of race, sex, religion, etc." and that 
subsequent legislation amending and adding to the Act confirmed the "continued importance of 
those classifications" for purposes of applying the Act. (Id. at 1156-1157) That focus is evident in 
the amendments the Legislature continues to make to add additional personal characteristics, 
most recently citizenship, primary language, and immigration status. (Civ. Code § 51(b)) 

2. Defendants' Arguments and Evidence Presented by Plaintiff in Dispute 
First, Plaintiff argues filing a DFEH claim is not required before filing suit but is permissive under 
the Act (Civ. Code § 52(f) [an aggrieved person “may” file a claim with the DFEH]. The Court 
agrees, and Defendants have cited no law to the contrary.  
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Second, as to whether the mobilehome park qualifies as a location where discrimination under 
the Act would be prohibited, the Act surely addresses discrimination in housing, if the grounds 
for denial of residency are based on arbitrary or invidious discrimination against a person based 
on personal characteristics protected under the Act. (See, e.g, (Marina Point, Ltd. v. Wolfson 
(1982) 30 Cal.3d 721 [challenging an apartment building's refusal to rent to families with children 
under the Act]) 

Third, regarding the substance of Plaintiff’s allegations, to the extent Plaintiff argues that 
disapproval of her application on grounds not authorized by the MRL qualifies as discrimination 
under the Act, the Court disagrees. Unlike the Unfair Competition Law, Business & Professions 
Code § 17200 et seq. discussed below under which almost any violation of a law may give rise 
to a cause of action under that statute for an “unlawful” business practice, the Act speaks 
specifically to discrimination based on categories of personal characteristics such as sex, 
gender, national origin, and similar characteristics. That Defendants may have relied on grounds 
to disapprove her residency not permitted by the MRL alone does not mean they unlawfully 
“discriminated” against her for purposes of the Act.  

In Plaintiff’s own words, Plaintiff's discrimination claim under the Act is based on two statements 
she alleges were made to her by Park management for denying her application: “I was told that 
my application was denied, because I had not lived in the state for three years, and that I did not 
have a record of working a job for two years.” (Lewis Decl. ¶¶ 17, 23) The stated grounds for 
denial of her application are corroborated in part by the Declaration of Carlos Echegaray offered 
by Plaintiff, in which he attests that White “told me that Kathy did not have a long-time job 
history, which was not enough to buy the home” and that he told Winterbauer “I wanted to sell to 
[Lewis]. But, management told me they didn’t approve her due to work history.” (Echegaray 
Decl. ¶¶ 6, 10)  

The question of whether minimum residency may provide a basis for a discrimination claim 
under the Act does not appear to have been addressed in the case law, and neither party has 
cited authority on that issue nor has the Court located any cases under the Act addressing the 
issue. There are instances where residency requirements have been upheld, often in cases 
where the person is seeking benefits under California law. (See Adams v. Superior Court (1974) 
12 Cal.3d 55 [one year residency required for jurors]; People v. Parker (2006) 141 Cal.App.4th 
1297 [out-of-state resident precluded from obtaining a certificate of rehabilitation without 
meeting minimum residency standard]) However, there is also California case law suggesting 
that residency requirements that improperly discriminate against out-of-state temporary visitors 
can violate constitutional rights. (See People v. Parker, supra, 141 Cal.App.4th 1297, 1305 
(explaining the constitutional issues involved in residency requirements as articulated by the 
United States Supreme Court In Saenz v. Roe (1999) 526 U.S. 489]) 

Defendants contend they never denied Plaintiff's application, much less had a discriminatory 
motive in doing so, but that evidence has been disputed by Plaintiff. These disputed issues of 
material fact preclude summary adjudication in favor of Defendants on the second cause of 
action for violation of the Unruh Civil Rights Act. Summary adjudication in favor of Defendants 
on the second cause of action is denied. 

D. Third Cause of Action – Intentional Interference with Contract 
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Defendants assert three grounds for defeating this cause of action: (1) Plaintiff has no evidence 
of an enforceable contract with the Echegarays to buy their mobilehome; (2) Defendants did not 
try to induce a breach of the contract but only exercised their right to approve a prospective 
homeowner under the MRL; and (3) Plaintiff has not presented evidence of recoverable 
damages.  

The elements of a cause of action for intentional interference with contractual relations are “(1) 
the existence of a valid contract between the plaintiff and a third party; (2) the defendant's 
knowledge of that contract; (3) the defendant's intentional acts designed to induce a breach or 
disruption of the contractual relationship; (4) actual breach or disruption of the contractual 
relationship; and (5) resulting damage.” (Redfearn v. Trader Joe’s Co. (2018) 20 Cal.App.5th 
989, 997 [quoting Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1148]) In addition, unlike 
interference with prospective economic advantage, “It is generally not a requirement that “the 
defendant's conduct be wrongful apart from the interference with the contract itself.” (Id. [quoting 
Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 55]) “Intentional interference 
with an existing contract is wrongful in and of itself.” (Korea Supply Co. v. Lockheed Martin 
Corp. (2003) 29 Cal.4th 1134, 1158 [“Korea Supply”]) However, the existence of an existing, 
valid contract is a necessary element of the cause of action. (PMC. Inc. v. Saban Entertainment 
(1996) 45 Cal.App.4th 579, 601 [“The tort of interference with contractual relations protects an 
existing, formally cemented economic relationship.”]) 
 

A.  Existence of A Valid Contract 
 
Plaintiff contends she had an oral, "handshake" agreement with the Echegarays at the end of 
March to purchase their mobilehome for $35,000 which they later memorialized in a bill of sale, 
Def. Exh. G. (Disputed UMF Nos.126, 127) She cites a Revenue & Taxation Code section 
addressing taxation of a mobilehome to support that the mobilehome is personal property, 
rather than real property, and Civil Code § 1622 which makes oral agreements valid and 
enforceable, unless other law requires them to be in writing. 
 
Defendants point out the bill of sale (Def. Exh. G) omits essential terms a description of the 
property to be transferred and the anticipated date for the transfer. (Memo ISO Mot. p. 13, ll. 4-
12) The Reply reiterates these arguments (Reply p. 6, ll. 6-10). Defendants rely on the 
omissions in the written bill of sale as proof Plaintiff had no valid or enforceable contract for the 
sale of the mobilehome to Plaintiff. They cite no law, however, as to what the essential terms of 
an oral agreement for a sale of personal property are in order for the oral agreement to be 
enforceable. They also have not cited any law requiring a contract for the sale of a mobilehome 
to be in writing and making an oral agreement for the sale invalid or unenforceable. 
 
Mobilehomes are sometimes treated as personal property, sometimes as real property, 
depending largely on whether they are affixed to the property so as to become a fixture, which is 
treated as personal property. (See Health & Safety Code § 18551(a) ["A manufactured home, 
mobilehome, or commercial modular may be installed on a foundation system as either a fixture 
or improvement to the real property, in accordance with subdivision (a), or a manufactured 
home or mobilehome may be installed on a foundation system as a chattel, in accordance with 
subdivision (b)."]) The term “mobilehome” is defined in Civil Code § 798.3(a) as “include[ing] a 
manufactured home, as defined in Section 18007 of the Health and Safety Code, and a 
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mobilehome, as defined in Section 18008 of the Health and Safety Code."  Health & Safety 
Code § 18008 in turn defines mobilehome for the purposes of that statute as a structure “built on 
a permanent chassis and designed to be used as a single-family dwelling with or without a 
foundation system when connected to the required utilities.” (H & S Code Code § 18008(a) 
[emphasis added]) Further, under common law, now codified in Civil Code §§ 657-660, though 
fixtures can be deemed personal property or real property, things affixed to land become real 
property. (Civ. Code § 658) “Manufactured homes are personal property until 'affixed' to land." 
(Vieira Enterprises, Inc. v. City of East Palo Alto (2012) 208 Cal. App. 4th 584, 596)  
 
The Court has no evidence before it regarding whether the mobilehome here was “affixed” to 
the real property, is on a foundation integrated into the real estate, or otherwise should be 
treated as real property rather than as a chattel (personal property) under the foregoing 
authorities. If the mobilehome were treated as real property, then a written contract for the sale 
is required, signed by the party to be charged. (Civ. Code § 1624(a)(3)) The California Supreme 
Court in Sterling v. Taylor (2007) 40 Cal.4th 757 explained what is necessary to satisfy the 
statute of frauds in the case of a contract to sell real property: 
 

A memorandum satisfies the statute of frauds if it identifies the 
subject of the parties' agreement, shows that they made a 
contract, and states the essential contract terms with reasonable 
certainty. [Citations omitted.]  “Only the essential terms must be 
stated, ‘ “details or particulars” need not [be]. What is essential 
depends on the agreement and its context and also on the 
subsequent conduct of the parties … .” [Citations omitted.] 
. . . 
A memorandum of a contract for the sale of real property must 
identify the buyer, the seller, the price, and the property. {Citation 
omitted.] 

 
 (Sterling v. Taylor (2007) 40 Cal.4th 757, 766, 771)  
 
The bill of sale would not seem to meet the standard described above since it omits the 
description of the property. However, the oral agreement to sell as described by Lewis and 
Echegaray in their declarations did include all those essential terms. (See Disputed UMF Nos. 
126, 127) 
 
Defendants have not proven factually, and have not addressed legally, why an agreement for 
the sale of the mobilehome by the Echegarays to Plaintiff had to be in writing under the 
circumstances. They have not shown that there are no material issues of fact in dispute 
concerning the existence of a valid sale contract. 
 
Further, even though the proposed sale contract for the mobilehome may have been subject to 
Defendants’ approval of Plaintiff’s application for residency at the Park, a contrary that requires 
third party approval may still be considered an enforceable contract for purposes of pursuing a 
cause of action for interference with the contract. (SCEcorp v. Superior Court (1992) 3 
Cal.App.4th 673, 678-680) This seems to be particularly appropriate where the third party being 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   07/15/20 

 
 

- 18 - 

sued for interference is the party that is also being sued for wrongfully failing to approve 
Plaintiff’s residency application in violation of the MRL. 
 
 2. Interference with/Inducing Breach of the Contract 
 
Defendants challenge the third element of this cause of action, specifically that Plaintiff cannot 
prove they acted with the requisite intent to interfere with Plaintiff’s contract with the 
Echegararys but instead were merely pursuing their right to approve or disapprove Plaintiff’s 
residency application under the MRL. “[T]he tort of intentional interference with performance of a 
contract does not require that the actor's primary purpose be disruption of the contract.” 
(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 56)  
 
The California Supreme Court explained the intent element of this cause of action in Quelimane 
Co. v. Stewart Title Guaranty Co, supra, 19 Cal.4th 26, relying on a comment in the 
Restatement 2d of Torts, the Court found that intent is satisfied not only by the defendant having 
the desire or intention to interfere with the contract, but also if the defendant “ ‘knows that the 
interference is certain or substantially certain to occur as a result of his action. The rule applies, 
in other words, to an interference that is incidental to the actor's independent purpose and 
desire but known to him to be a necessary consequence of his action.’ [Citation omitted.]“ (Id. at 
56) Where the interference is not the actor’s primary purpose but is incidental to the defendant’s 
pursuit of some other action, the fact it was incidental is “ ‘a factor to be considered in 
determining whether the interference is improper” such that if the Defendants are acting to 
advance their own interests and are not acting by “other means wrongful in themselves” then 
the interference may not be improper.’ (Rest.2d Torts, § 766, com. J at p. 12.)” (Id.) The Court in 
Korea Supply recently affirmed the Quelimane formulation of the standard as the proper 
standard for the intent element of this tort. (Korea Supply, supra, 29 Cal.4th at 1155, fn. 7) 
 
There are disputed issues of material fact regarding whether Defendants acted in compliance 
with the MRL in their handling of Plaintiff’s residency application and whether Defendants’ 
intended to interfere with Plaintiff’s purchase of the mobilehome from the Echegarays, or knew 
with substantial certainty their conduct would interfere with her purchase agreement for the 
mobilehome. (Disputed UMF Nos. 126-128) These material factual disputes preclude granting 
summary adjudication in favor of the Defendants on this cause of action. 
 
 3. Proof of Damages 
 
The general measure of damages for a tort claim is set forth in Civil Code § 3333 which 
provides “the measure of damages, except where otherwise expressly provided by this code, is 
the amount which will compensate for all the detriment proximately caused thereby, whether it 
could have been anticipated or not.” “The measure of damages for intentional interference with 
contractual relations or prospective economic advance is ‘an amount that will reasonably 
compensate plaintiff for all loss or harm, provided that you find it was [or will be] suffered by 
plaintiff and caused by the defendant’s conduct.’ “ (Sole Energy, Inc. v. Petrominerals Corp. 
(2005) 128 Cal.App.4th 212, 232-233 [quoting BAJI No. 7.89 and citing Youst v. Longo (1987) 
43 Cal.3d 64, 71 for a similar proposition]) (See also Di Loreto v. Shumake (1995) 38 
Cal.App.4th 35, 39) 
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Defendants contend Plaintiff has no proof of damages, citing as evidence the declaration of their 
counsel who offers his opinion on the ultimate fact the trier of fact must decide, i.e. whether 
Plaintiff can prove she sustained damages as a proximate result of acts and omissions she 
alleges in her complaint.  
 
Plaintiff has offered evidence, interpreted in the light most favorable to her as the non-moving 
party, that she had an agreement for the purchase of the Echegarays’ mobilehome for $35,000. 
Through the wrongful disapproval of her residency application and interference with that 
contract or prospective business advantage, Plaintiff was unable to purchase the Echegarays’ 
mobilehome, causing her to purchase another mobilehome at a higher price. Defendants 
contend that Plaintiff’s evidence of damages is insufficient as a matter of law because she does 
not offer “evidence of lost profits, expenses incurred, or other similar concrete damages arising 
from her inability to purchase the Echegarays’ mobilehome.”  (Memo. ISO Mot. p. 13, ll. 20-21; 
Reply p. 8, ll. 14-16)  
 
Plaintiff’s purchase of another home is evidence of an expense incurred as a proximate result of 
the Defendants’ interference with the contract or prospective business arrangement with the 
Echegararys. Plaintiff’s theory is that as a proximate result of the interference, Plaintiff had to 
buy another mobilehome at a substantially higher cost.  
 
Defendants rely on Steiner v. Long Beach Union Local 128 (1942) 19 Cal.2d 676 to support 
their contention that Plaintiff’s proof of damages fails because she has no proof of “lost profits, 
expenses incurred, or other concrete damages.” The case involved a labor dispute with a union 
in which an injunction was issued enjoining picketing by a union based on the potential for 
violence in which the plaintiff sought damages for injury to its business as a result of the 
picketing. The complete statement by the court concerning the measure of damages addressed 
there is “When an established business is wrongfully interrupted and injured, the proper 
measure of damages is the diminution in value of the business traceable to the wrongful act, as 
reflected by loss of profits, expenses incurred or similar concrete evidences of injury.” (Id. at 
698)  

More on point is Duff v. Engelberg (1965) 237 Cal.App.2d 505. Plaintiff sued a third party for 
tortious interference with their contract to purchase a residence as well as the vendor under the 
sale contract for specific performance and incidental damages. The third parties were found to 
have induced the seller not to go through with the sale because of the race of the 
buyers/plaintiffs, and the defendants were held liable. The defendants who induced the breach 
appealed, arguing plaintiffs could not recover against them since they were made whole by 
judgment for specific performance and incidental damages against the seller. The Court of 
Appeal rejected their argument, stating that they “were entitled to recover damages for all harm 
resulting from their acts” against the defendants who induced the breach. The Court adopted an 
extended analysis of alternative measures addressed in the leading treatise, Prosser on Torts, 
noting that: 

Where substantial loss has occurred, one line of cases tends to 
adopt the contract measure of damages, limiting recovery to those 
damages which were within the contemplation of the parties when 
the original contract was made. Another, apparently somewhat 
more uncertain of its ground, has applied a tort measure, but has 
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limited the damages to those which are sufficiently 'proximate,' 
with some analogy to the rules as to negligent torts. A third, 
perhaps the most numerous, has treated the tort as an intentional 
one, and has allowed recovery for unforeseen expenses, as well 
as for mental suffering, damage to reputation, and punitive 
damages, by analogy to the cases of intentional injury to person or 
property. In the light of the intent and the lack of justification 
necessary to the tort, this seems the most consistent result. 
[Citations.] (Italics added.) (Prosser, Torts (3d ed.) ch. 26, § 123, 
pp. 972-973.) We accept the rule last stated as being the 
proper one for the reasons quoted in italics.  

(Id. at 508 [emphasis added])  
 
The damage principals addressed in Duff v. Engelberg, supra, 237 Cal.App.2d 505, 508, have 
been applied in a subsequent decision addressing causes of action for tortious interference with 
contract or prospective business advantage. (See Little v. Amber Hotel Co. (2011) 2002 
Cal.App.4th 280, 302) The damages Plaintiff claims is one measure of damages for breach of a 
sale contract, namely the cost to “cover” by buying an alternative property when Defendants 
interfered with her agreement to buy the Echegarays’ mobilehome and the purchase of the more 
expensive, alternative mobilehome is an “expense” she incurred as a proximate result of the 
interference with the agreement with the Echegarays. For purposes of summary adjudication, 
this raises a triable issue of fact on the issue of the damages Plaintiff sustained as a result of 
Defendants’ wrongful act, precluding summary adjudication of this cause of action in their favor. 
 

E. Fourth Cause of Action – Intentional Interference with Prospective Economic 
Advantage 
 

The elements of this cause of action are addressed in Korea Supply. They are: " ‘(1) an 
economic relationship between the plaintiff and some third party, with the probability of future 
economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) intentional 
acts on the part of the defendant designed to disrupt the relationship; (4) actual disruption of the 
relationship; and (5) economic harm to the plaintiff proximately caused by the acts of the 
defendant.' [Citations.]’ " (Korea Supply, supra, 29 Cal.4th at 1154 (quoting Westside Center 
Associates v. Safeway Stores 23, Inc. (1996) 42 Cal.App.4th 507, 521-522)  

The intent requirement for this cause of action is the same as for intentional interference with 
contract, finding it is sufficient for the purposes of this claim “for the plaintiff to plead [and prove] 
that the defendant ‘[knew] that the interference is certain or substantially certain to occur as a 
result of his action.’ [Citation omitted.]” (Korea Supply, supra, 29 Cal.4th at 1157) However, the 
Court in Korea Supply explained that the elements of the cause of action were first articulated 
by the California Supreme Court in Buckaloo v. Johnson (1975) 14 Cal.3d 815, and that the 
Court had since refined the third element such that “a plaintiff must plead that the defendant 
engaged in an act that is itself wrongful apart from the interference itself.” (Korea Supply, supra, 
29 Cal.4th at 1154) Therefore, the plaintiff must demonstrate that the interference was 
“independently wrongful.” (Id. at 1158)  
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The Court in Korea Supply also recognized that a plaintiff might allege claims for both intentional 
interference with contract and intentional interference with prospective economic advantage if 
there was any doubt as to the existence of an enforceable contract. (Id. at 1157-1158) The 
Court recognized that a claim for interference with prospective economic advantage is broader 
in the sense that the plaintiff does not have to prove the existence of an enforceable contract, or 
one certain to be consummated. (Id. at 1158)  

The independent wrongful conduct Plaintiff has alleged here is the disapproval of her application 
for residency at the Park in violation of Civil Code § 798.74, as well as alleged violations of the 
Unruh Civil Rights Act. The Court has found there are material issues of fact in dispute 
concerning the adequacy of the application for residency and the grounds relied on by the Park 
to disapprove Lewis’s application. The lack of an enforceable purchase contract, if proven by 
Defendants, would not preclude relief on a cause of action for interference with prospective 
business advantage.  

For the reasons set forth above regarding the interference with contract cause of action, Plaintiff 
has raised a triable issue of material fact as to the damages she sustained as a proximate result 
of Defendants’ alleged tortious conduct. Summary adjudication of this cause of action is 
therefore not appropriate. 

F. Fifth Cause of Action – Unfair Business Competition (B & P Code § 17200, et seq.) 
 

A claim for unfair business practices under Business and Professions Code § 17200 ("UCL") 
may be asserted by its terms for practices that are “unfair,” “unlawful,” or “fraudulent.” The 
statute is written in the disjunctive so allegations meeting any one of the three prongs are 
sufficient. (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1133) 
“Business and Professions Code section 17200 et seq. prohibits unfair competition, including 
unlawful, unfair, and fraudulent business acts. The UCL covers a wide range of conduct. It 
embraces ‘'anything that can properly be called a business practice and that at the same time is 
forbidden by law.'  [Citations and internal quotations omitted.]" (Korea Supply, supra, 29 Cal.4th 
at 1143) (See also Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 
1133 [the “unlawful” prong “ ‘borrows violations of other laws . . . and makes those unlawful 
practices actionable under the UCL.’ “, quoting Lazar v. Hertz Corp. (1999) 69 Cal.App.4th 
1494, 1505]). A violation of another law can be a “predicate for stating a cause of action under 
the UCL’s unlawful prong.” (Id.)  

For the reasons set forth above, there are facts, subject to dispute, that support Plaintiff's claim 
for Defendants' violation of the MRL. This violation is a sufficient predicate upon which a claim 
under the UCL may be based. Therefore, Defendants' motion for summary judgment and motion 
for summary adjudication are denied as to this cause of action as well. 

G. Sixth Cause of Action – Declaratory Relief 
 

Plaintiff’s declaratory relief claim seeks a declaration that Defendants’ violated the MRL, violated 
the Unruh Civil Rights Act, violated the UCL and interfered with her contract or prospective 
business relationship with the Echegarays. (Compl. ¶ 52) It essentially incorporates the grounds 
for relief of the preceding claims and asserts an actual and justiciable controversy exists 
between the parties that requires a declaration of the parties’ respective rights by the Court. 
(Compl. ¶¶ 51, 52; Civ. Code § 1060) For the reasons Defendants have not demonstrated they 
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are entitled to summary judgment, or summary adjudication of the five preceding causes of 
action, they are not entitled to summary adjudication of this cause of action. 

H. Seventh Cause of Action – Negligent Interference with Prospective Economic 
Relations 
 

The elements of this cause of action are essentially the same as those for the fourth cause of 
action, except that Defendants may be liable for interference with Plaintiff’s prospective 
business advantage if their conduct was negligent instead of intentional. (Crown Imports, LLC v. 
Superior Court (2014) 223 Cal.App.4th 1395, 1404 [describing the third element of interference 
with prospective business advantage as “intentional [or negligent] acts on the part of the 
defendant designed to disrupt the relationship”]) Defendants challenge this cause of action on 
the same grounds as the fourth cause of action for intentional interference, and the Court finds 
summary adjudication of this cause of action to be inappropriate for the same reasons 
addressed above. 

Defendants' Evidentiary Objections 

Defendant filed evidentiary objections to the evidence offered by Plaintiff. In a summary 
judgment/summary adjudication context, the Court is only required to rule on the objections 
which are material to the Court’s disposition of the motion. (CCP § 437c(q)) The Court rules as 
follows: 
 
Objections to Lewis Declaration: 
 
Nos. 1, 2, 5, 7 – Overruled. The Court interprets the declarant’s statements regarding an 
agreement she states she made with Echegaray for the purchase of his mobilehome not as a 
statement or offer of a legal opinion that a legally binding and enforceable contract was made, 
but that the parties agreed or made an agreement, in the common usage of that term by 
nonlawyers. 
No. 3 – Overruled. Winterbauer is not a party but is employed by, and a representative of, 
Defendant LH Concord and was acting in that capacity in providing the information attested to. 
No. 4 – Sustained. 
Nos. 6, 8, 9, 10, 14 – not material to disposition. 
No. 12 [sic – 11] (Lewis Decl. ¶ 27) – Sustained 
No. 12 (Lewis Decl. ¶ 29) – Sustained. 
No. 13 (Lewis Decl. ¶ 29) – Overruled (evidence of bias or personal animus as motivation for 
the misconduct Plaintiff alleges Defendants engaged in). 
No. 15 (Lewis Decl. ¶ 31) – Overruled, as relevant to damages. 
No. 16 (Lewis Decl. ¶ 35) – Overruled, as relevant to damages. 
 
Objections to Echegaray Declaration: 
 
No. 17 (Echegaray Decl. ¶ 8) – Sustained. 
No. 18 (Echegaray Decl. ¶ 10) – Overruled. 
 
Remainder of objections – not material to disposition of the motion.  
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14.  TIME:  9:03   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION TO TAX COSTS OF DEFTS. WELLS FARGO & BERKADIA COMM. 
FILED BY DENAE WILSON, LONNIE WILSON 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to tax costs is granted in part and denied in part. Plaintiffs do not dispute that 
defendants are entitled to costs as prevailing parties. Rather plaintiffs take issue with the 
amount and type of the costs sought. 
 
Plaintiffs contend the court should tax as excessive the service charges defendants incurred in 
filing their pleadings and motions. The court declines to tax these costs. The court finds the 
courier and messenger charges incurred for filing documents with the court both reasonable and 
appropriate. See Sanford v. Rasnick (2016) 246 Cal.App.4th 1121, 1131. 
 
Plaintiffs also maintain that the online research charges are disallowed under CCP 1033.5. 
While the court does have discretion to allow such costs because defendants prevailed on a 
contract which allows “all costs,” the court exercises its discretion to tax these costs. It is true 
that fees for legal research are disallowed under CCP 1033.5(b)(2). See Ladas v. CSAA (1993) 
19 Cal.App.4th 761, 776. The court sees no reason to interpret the contract more broadly than 
the statute.  
 
The court will address plaintiffs’ request to tax defendants’ attorneys’ fees in defendants’ 
separate motions for fees. 

  

 15.  TIME:  9:03   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION FOR ATTORNEY FEE'S 
FILED BY BERKADIA COMMERCIAL MORTGAGE LLC 
* TENTATIVE RULING: * 
 
Wells Fargo’s motion for attorney fees is granted. Wells incurred substantial attorney fees in 
vigorously defending this 2012 lawsuit concerning breach of the warranty of habitability. The 
litigation entailed repeated demurrers and motions to strike and multiple trips to the court of 
appeal, with most of the hearings resulting in favorable rulings for Wells. Ultimately, Wells 
prevailed because plaintiffs failed to get the case to trial within 5 years. 
 
Plaintiffs do not deny that defendants are prevailing parties entitled to reasonable attorney fees 
both contractually and statutorily. Nor do plaintiffs challenge the hourly rates or hours expended 
by defense counsel. Indeed, plaintiffs do not challenge a single billing rate or entry. While 
plaintiffs broadly object to the over $500,000 in fees claimed by Wells as “excessive,” they do 
not claim that the hours spent were unnecessary or unreasonable. As the prevailing party, Wells 
is entitled to compensation for all hours reasonably spent on the matter. Serrano v. Unruh 
(1982) 32 Cal.3d 621, 639.  
 
The thrust of plaintiffs’ objection to the fee request is that it would be inequitable to require 
tenants to bear the fees incurred by a large landlord. In support of this argument, plaintiffs rely 
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on statutory fees cases where courts are allowed to consider a plaintiff’s financial condition in 
determining fee awards. See Garcia v. Santana (2009) 174 Cal.App.4th 464. And it is true that 
defendants are statutorily entitled to fees pursuant to Civil Code section 1942.4. 
 
But defendants are also contractually entitled to fees because plaintiff sued on a lease 
agreement which contains an attorney’s fees provision. Under CC 1717, defendants are entitled 
to all reasonable attorney’s fees. Walker v. Ticor Co. of California  (2012) 204 Cal.App.4th 363, 
373 instructs that “a losing party’s financial condition should not be considered in setting” the 
award of contractual attorney fees.   
 
Plaintiffs suggest that the court disregard Walker given the unequal bargaining power between 
the parties. They cite to Boston LLC v. Juarez (2016) 245 Cal.App.4th 75, 84 for the proposition 
that the court should somehow amend the lease agreement to make it more favorable to 
plaintiffs. In Boston, the court added a “materiality” component into a one-sided forfeiture clause 
that entirely burdened the tenant and had no reciprocal obligation on the landlord.  
 
The legislature and the courts have already protected plaintiffs from such a one sided contract 
by mandating that the attorney’s fees clause is reciprocal. CC 1717. A case cited by plaintiff 
makes just that point. In Hjelm v. Prometheus Real Estate Group (2016) 3 Cal.App. 5th 1155, the 
court found in a case involving the breach of the warranty of habitability that the one-sided fee 
clause applied mutually. The prevailing tenants therefore received a generous contractual fee 
award.  
 
Given that the court is forbidden from considering plaintiffs financial condition (and plaintiffs 
submitted no evidence of their financial condition in any event), the court declines to reduce 
defendants’ fees requests. Wells is awarded the fees sought.  
 
Unopposed motion for Request for Judicial Notice is granted.  

  

 16.  TIME:  9:03   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Berkadia’s motion for attorney fees is granted.  
 
As with Wells, plaintiffs do not deny that Berkadia is the prevailing party entitled to reasonable 
fees both contractually and statutorily. Plaintiffs also do not contest the reasonableness of 
Berkadia’s hourly rates or time expended. Nor do they challenge even a single time entry.  
 
Plaintiffs seek to reduce the fees by some unspecified amount by claiming that the court should 
consider their personal financial condition in setting the fee award. The court rejects that 
argument as set forth above in Wells Fargo’s motion for fees.  
 
Plaintiffs also contend that since Berkadia is represented by the same law firm as Wells Fargo, 
the court should reduce or reject Berkadia’s claims based on the repealed “unity of interest” 
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exception in CCP 1032. The “unity of interest” exception is no longer law in California and would 
not apply in any event. It applied when the court was required to apportion fees between jointly 
represented parties where one prevailed and one did not. Here, both Wells Fargo and Berkadia 
are prevailing parties and they are each entitled to their reasonable incurred attorney’s fees. The 
attorneys separately accounted their time attributable to each client and plaintiff has not 
challenged their billing. Accordingly, Berkadia is awarded the fees sought.  
 
Unopposed motion for Request for Judicial Notice is granted. 

 

 


